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Section 38 Determination 

Introduction  
   

The purpose of this document is to determine whether the works proposed by the Roads Authority are 
suitable for assessment and implementation under Section 38 of the Road Traffic Act 1994. 
The Department of Transport’s October 2023 Guidance on Section 38 outlines the types of works 
permitted, along with the required procedures, including public consultation and related Chief Executive 
Orders. 

   
  

Selecting Appropriate Procedure  
 
Stage 1: Is Section 38 the appropriate empowerment section?  

  
Identify the scope and key details of works and assess if these constitute Traffic Calming measures  
within the definition set out in Section 38. 
 As part of the 2025 Active Travel Bus Stop Enhancement Programme, Active Travel proposes to upgrade 
existing bus stops and related public infrastructure. The primary objective is to enhance accessibility, 
comfort, and convenience for public transport users, in line with National Transport Authority (NTA) 
guidelines. 
The proposed works, as shown in the attached drawing (see Appendix), include: 
 

• Provision of Bus stop road markings, signage poles & advance regulatory road signage 
• Installation of one bus shelter  
• Construction of a zebra crossing with belisha beacons and tactile paving 
• Surface water drainage, line marking, associated signage & Upgrading of public lighting 
• Traffic management measures & All related site development works 

These works fall within the definition of “Traffic Calming” under Section 38(9) of the Road Traffic Act 1994.  
 
Are the proposed measures within boundaries of a public road?   
Yes. All proposed works are located within the public realm, including the roadway, paved areas, and 
adjoining public footpaths. These areas are classified as part of the public road under Section 2 of the 
Roads Act 1993. 
 
Accordingly, Section 38 procedures are considered appropriate, unless additional development consents 
or processes are required. 

     
Stage 2: EIA & AA Screening  

 
EIA Screening  
An EIAR is not required, as the proposed works do not meet the classifications or thresholds set out in EU 
Directive 2011/92/EU or national regulations. 
 
Under Annex I, an EIA is required for projects such as: 
 

• Construction of motorways or express roads 
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• Construction or widening of roads to four or more lanes over a continuous length of 10 km or more 

 
Under Annex II (Irish thresholds), an EIA may be required for projects including: 
 

• Busways (not bus lanes) 
• Service areas 
• New bridges or tunnels over 100 m 
• Four-lane roads of 500 m or more in urban areas or 8 km in rural areas 

Given the limited scale and nature of the proposed works, and their negligible environmental impact, an 
EIAR is not required. 
 
AA Screening  

  The project is located in the Townlands of Gubacreeny & Edenvella in Kinlough, Co. Leitrim. 
 

The nearest Natura 2000 site is Lough Melvin SAC (000428), located approximately 0.5 km east of the 
proposed site. Site gullies will connect to the existing surface water drainage system, which ultimately 
discharges into the Kinlough Stream, a tributary of Lough Melvin. 
 
Given the limited scale and nature of the proposed works, there is no potential for significant effects on 
the Natura 2000 network—either alone or in combination with other plans or projects—through loss, 
fragmentation, disturbance, or degradation of habitats or species of conservation interest. 

   
 

Stage 3: Applicability of Part 8 Procedure under the Planning and Development Regs, 2001. 
 
Where a proposal falls within the scope of Section 38 and does not require an EIAR or Appropriate 
Assessment, it must then be determined whether the proposal requires consent under the Part 8 
procedure or is exempt from it. 
 
The key consideration is the proposal’s primary purpose: 
 
If the main objective is to enhance public bus services or improve facilities for cyclists, the proposal is 
exempt from the Part 8 procedure under subsection (6)(bb) of Section 179 of the Planning and 
Development Act 2000. 
 
If the primary purpose is other than these, the Part 8 procedure applies, unless another exemption is 
relevant. 
 
Section 179(6)(bb) provides an exemption for: 
 
“works, other than works involving road widening, to enhance public bus services or improve facilities for 
cyclists provided under section 95 (as amended by section 37 of the Road Traffic Act 1994) of the Road Traffic 
Act 1961 or under section 38 of the Road Traffic Act 1994.” 
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Accordingly, any works undertaken to enhance public bus services or improve facilities for cyclists under 
Section 38 of the Road Traffic Act 1994 are exempt from the Part 8 planning process. 
 
The estimated construction cost of the project is approximately €60,000, with the lowest tender received 
at €58,000. This is below the €126,000 threshold that triggers the Part 8 procedure. 
 
However, it should be noted that if the project cost were to exceed €126,000, then—unless exempt under 
Section 179(6)(bb) of the Planning and Development Act—the works would be subject to the Part 8 
procedure, as they would fall within the development types specified in Section 80 of the Act. 
 

 
Conclusion 
 
It is concluded that the proposed works fall within the scope of Section 38 of the Road Traffic Act 1994, and 
no additional development consents or procedures are required. 
 
The works may therefore proceed under the Section 38 procedure as outlined in the October 2023 
Guidance Document (see Appendix 2). 
 
In addition, the Roads Authority will comply with Section 95 of the Road Traffic Act 1961 (as amended) 
regarding the erection and removal of traffic signs on public roads. 
 
As the works constitute Permanent Works, the Roads Authority will undertake non-statutory public 
consultation by publishing the proposal on its website for a two-week period, during which submissions 
may be made. Following this, the Roads Authority will consider all submissions and decide whether: 
(a) to proceed without modification, 
(b) to proceed with modifications, or 
(c) not to proceed. 
 
Recording of Determination 
 
Implementation of Section 38 proposals is an executive function and must be formally recorded as a Chief 
Executive’s Order (Traffic Works Order), to be published on the local authority’s website. The elected 
members of the Council will also be informed of this determination. 
 
Accordingly, it is requested that this decision be formally recorded and published to ensure transparency 
and public awareness of the determination made under Section 38. 
I so recommend,   
 

 
Michael Guckian 
Executive Engineer 
Active Travel Department. 
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Appendix 1 
Site Location Map 
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General Layout Drawing 
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RUS014 Signage Location Map 
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Appendix 2 
Guidelines on Traffic Works Procedures 
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